
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   03/22/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  8:30   CASE#: MSC17-01605 
CASE NAME: BRAGANZA VS. AEIEB 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
This was mis-calendared in Department 12.  The CMC is in Department 21. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-01460 
CASE NAME: SHELL WESTERN VS. WIGLEY 
SPECIALLY SET HEARING ON: 1/2 INTEREST OF DWELLING 
SET BY COURT 
* TENTATIVE RULING: * 
 
Plaintiff, holding a judgment against Larry Wigley, filed this motion for an order of sale as to the 
residence owned and occupied by Larry and his wife Brookann, located at 723 Ulfinian Way, 
Martinez.  The motion has been continued several times, and was at one point reportedly settled 
– a settlement that must have fallen through, apparently.  The motion is now ready for decision.  
It is denied, for the reasons stated in the Court’s tentative ruling for November 9, 2018 – but, as 
stated in that ruling, without prejudice to plaintiff proceeding by other means, such as levying on 
Larry’s half and then seeking partition and sale. 
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The key question for decision is whether Brookann’s half-interest in the Ulfinian property is her 
separate interest, or a community-property interest.  The Court’s November 9 tentative, though 
noting some significant gaps in Brookann’s evidence, concluded that in the absence of any 
contrary evidence or contention from plaintiff, her evidence was sufficient to show that her 
interest was her separate property. 
 
That tentative ruling was not adopted at the time, for two reasons.  One was the reported 
settlement.  The other was plaintiff’s request for time to conduct discovery on the issue.  The 
Court’s assumption last November was that the parties had already done all the factual 
exploration they thought necessary.  Plaintiff apparently had a different understanding of the 
procedural posture and asked for a chance to conduct discovery.  Frankly, the Court could 
justifiably have concluded then that plaintiff had had its chance to do discovery, and adopted the 
tentative.  But it chose to put this matter over to now to allow discovery. 
 
The Court cannot see how the intervening discovery changes its prior views.  The November 
tentative was based on the proposition that the Wigleys, though married at the time they 
acquired the Ulfinian property, used their equity in a prior property (Plaza Drive) to acquire the 
Ulfinian property.  There was no basis for contending that the Wigleys’ respective interests in 
the Plaza Drive property were community property, as they were not married when they bought 
it and there was no basis in the evidence for concluding that it had been transmuted upon their 
marriage or otherwise.  Hence, the Court reasoned, the Ulfinian property was plainly traceable 
to the Plaza Drive property, and Brookann’s interest in it was traceable to her separate-property 
half-interest in Plaza Drive. 
 
The subsequent discovery (principally a deposition of Brookann) does nothing to change this.  
Plaintiff focuses on a $5,000 loan the Wigleys received from Brookann’s parents, which they 
used as the down payment on the Plaza Drive property.  But again, the Wigleys were not 
married at that time, so the loan itself could not have constituted a community debt.  Whether 
the loan was treated as a genuine loan (as it was viewed at the time), or simply as a gift (in light 
of the parents’ subsequent forgiveness of the debt), there is nothing about the loan that could 
make this separate-property interest a community property interest. 
 
Plaintiff recounts testimony about the $5,000 loan, and concludes from that testimony that there 
is no evidence that Brookann contributed any separate property to the acquisition of the Ulfinian 
property.  That just ignores the basic facts.  It is undisputed that (1) Brookann’s half-interest in 
the Plaza Drive property was her separate property, and (2) Brookann contributed that half-
interest for the acquisition of the Ulfinian property.  That makes her interest in Ulfinian also her 
separate property, unless there’s been a transmutation.  Plaintiff neither contends nor shows 
any transmutation. 
 
The Court’s previous tentative also pointed out other missing facts, such as whether community 
income or assets have been used to pay expenses on the property since acquisition, such as 
taxes, maintenance, and so on.  Plaintiff’s brief asserts that this is so, but plaintiff presents no 
evidence at all on that point. 
 
Counsel for plaintiff is reminded that exhibits to a declaration or brief must be tabbed. 
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 3.  TIME:  9:00   CASE#: MSC14-02092 
CASE NAME: TAN VS. WONG 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY RUILIAN TAN 
* TENTATIVE RULING: * 
 
Rulian Tan’s motion for summary judgment, or alternatively summary adjudication, of the 

Wongs’ cross-complaint is denied.  The Court is not convinced that Tan has met her burden in 

moving for summary judgment, but in any event it is abundantly clear that there are triable 

issues of material fact. 

As an initial matter, Tan’s motion for summary adjudication is procedurally incorrect.  The notice 

of motion does not state each issue on which summary adjudication was sought as required by 

CRC 3.1350(b).  In addition, the issues identified in the separate statement do not appear to be 

issues that are appropriate for summary adjudication.  (CCP 437c(f)(1) [“A party may move for 

summary adjudication as to one or more causes of action within an action, one or more 

affirmative defenses, one or more claims for damages, or one or more issues of duty…”].)  

Instead, these issues appear to be different reasons why summary judgment should be granted.  

For these reasons, the Court will consider Tan’s request for summary judgment only.  Tan’s 

request for summary adjudication is denied on procedural grounds.  

This motion presents some procedural oddities because of the history of the cross-complaint in 

this case.  Possession of the premises is no longer at issue, and in that sense the cross-

complaint is no longer meaningfully an unlawful detainer claim.  Nevertheless, Tan’s motion 

properly rests in substantial part on factual assertions and legal arguments that would have 

been defenses to a UD action, whether or not those assertions and arguments would be 

defenses to a more conventional simple damages claim for unpaid rent.  That is because the 

Wongs’ present cross-complaint began as their unlawful detainer complaint in case no. RS16-

0235, and then after Tan vacated the premises, the UD complaint was converted to a civil action 

under Code of Civil Procedure § 1952.3.  (It was then consolidated into Tan’s complaint against 

the Wongs and designated as a cross-complaint.)  Despite the conversion under § 1952.3, 

however, the cross-complaint remains subject to the restrictions applicable to a UD action, such 

as a limitation on how much back rent can be collected.  As the statute explains, if the landlord 

wants to pursue a back-rent damages case free of any UD restrictions, the landlord must amend 

the pleading.  The Wongs have not done so. 

Critically for this motion, the UD-based restrictions that remain applicable to the cross-complaint 

include the substantive requirements for a meritorious unlawful detainer action.  In Karz v. 

Mecham (1981) 120 Cal.App.3d Supp. 1, 5, the Appellate Division of Los Angeles County 

Superior Court held that “the provisions of Civil Code section 1952.3 are only applicable to those 

unlawful detainer cases in which the plaintiff has alleged facts sufficient to state a cause of 

action for unlawful detainer and can present prima facie[] proof of an unlawful detainer cause of 

action.”  In Karz itself, for example, the problem was that the landlord used a 3-day notice to quit 

when the situation called instead for a 30-day notice.  The length of notice would have been 

beside the point if the landlord’s action for rent had been filed as an independent civil action.  

Because the action for rent was presented only as a converted action under § 1952.3, however, 

the use of the wrong notice remained fatal to the claim, and the court affirmed the dismissal of 
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the action for back rent on that basis.  Karz is not binding precedent, but the Court agrees with 

its analysis. 

Thus, if the Wongs complaint failed to state a valid claim for unlawful detainer or the facts do not 

support an unlawful detainer claim, then the Wongs cannot prevail on their complaint for civil 

damages.  They could, of course, file a separate claim for the unpaid rent if it turns out that the 

unlawful detainer complaint is faulty.  (See, Karz, 120 Cal.App.3d Supp. at 6.)  Indeed, given 

that Tan has sued the Wongs, they could present it as an amended cross-complaint in this 

action.  As matters stand now, however, the Wongs’ claim for unpaid-rent damages remains 

subject to any deficiencies that may exist in their (otherwise now moot) unlawful detainer claim. 

The Wongs’ UD action rested on a 3 day notice to perform covenants or quit.  It was based on 

two alleged lease violations:  (1) that Tan had not purchased insurance as required by 

paragraph 8.1 of the lease, and (2) that Tan had not replenished her security deposit of $12,200 

as required by paragraph 5 of the lease.  Tan’s summary judgment motion rests, first, on her 

legal argument that those covenants do not still apply to her tenancy; and second, on her 

contention that she did in fact comply with them anyway.  The Court rejects Tan’s first 

contention, and finds triable fact issues as to her second. 

Terms of the Tenancy 

Tan argues that her written lease with the Wongs expired in 2014 and from then until she 

vacated in 2016 she was a month-to-month tenant.  During this time period, Tan argues that she 

was not bound by the prior written lease between the parties.  This argument is clearly incorrect.  

Civil Code § 1945 states that “[i]f a lessee of real property remains in possession thereof after 

the expiration of the hiring, and the lessor accepts rent from him, the parties are presumed to 

have renewed the hiring on the same terms and for the same time, not exceeding one month 

when the rent is payable monthly, nor in any case one year.”  (See also Miller v. Stults (1956) 

143 Cal.App.2d 592, 598-99 [“Ordinarily if a tenant holds over after the expiration of the original 

tenancy, it is on the terms of the original demise except as it may have been or is thereafter 

modified.”].) 

Security Deposit 

The lease attached to the unlawful detainer complaint here was signed in 2009 and stated 

there was a $12,200 security deposit.  However, the lease attached to a prior unlawful detainer 

complaint (RS14-1020) stated that the security deposit was $0.  Both versions of the lease 

allowed the security deposit to be used to pay rent.  For this case, the Wongs claim that they 

used the $12,200 security deposit to cover missed rent payments by Tan.  They subsequently 

requested that she replenish the security deposit, but Tan failed to do so.  

At one point, it seemed that both parties now agree that the security deposit in the lease was 

$12,200. (Weiderhold Decl. ¶3; Parmenter Decl. ¶8.)  But later, Tan claims that the $12,200 

security deposit lease is false. (Tan Reply Decl. ¶3.)  Tan’s reason for arguing against the 

$12,200 security deposit lease appears to be based on an argument the Wongs are bound by a 
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judicial admission in a prior case where the Wongs attached the $0 security deposit lease to 

that complaint.  

The judicial admission argument fails.  This Court previously rejected this argument in its order 

denying Tan’s request for sanctions.  (See the order filed on October 2, 2018 and also attached 

as the Wongs’ RJN ex. 8.)  The Court again finds that the Wongs did not make a judicial 

admission in the prior unlawful detainer.  “‘A judicial admission is a party's unequivocal 

concession of the truth of a matter, and removes the matter as an issue in the case. 

[Citations.]’…[¶] A defendant may rely on judicial admissions in moving for summary judgment.  

[Citation.]  However, ‘[a] judicial admission is effective (i.e., conclusive) only in the particular 

case.’”  (Minish v. Hanuman Fellowship (2013) 214 Cal.App.4th 437, 456.)  Indeed, the Court 

has difficulty perceiving why Tan’s argument, if valid, couldn’t equally well run the other 

direction, that Tan herself is bound by her prior admission that the deposit amount was $12,200. 

It seems likely that the $12,200 security deposit is correct amount based upon the statements 

by counsel. At the very least, Tan has not shifted the burden on the security deposit being $0.  

The next question is whether Tan ever missed rent payments, which resulted in depletion of the 

security deposit.  Tan says that she never missed any rent payments.  (Tan Decl. ¶¶ 7, 12.)  The 

Wongs say she failed to pay in September and October 2014.  (Wong Decl. ¶ 4.)  This is clearly 

a triable issue.  

Thus, there are triable issues as to whether the security deposit covenant was breached.  

Insurance Clause 

Tan also argues that she did not violate the insurance clause in the lease. Both versions of the 

lease included the same requirements that Tan would maintain insurance for the property and 

list the Wongs as insureds.  (See section 8.1 of the leases.)  

Tan states that she had insurance and provided copies to the Wongs.  (Tan Decl. ¶15.)  The 

copy of the insurance certificate attached to Tan’s declaration is dated April 29, 2016, which is 

more than a month after the 3 day notice was served.  (Tan Decl. Ex. A.)  The Wongs claim that 

they were never given a proof that Tan had obtained the right insurance, including after service 

of the 3 day notice.  (Wong Dec. 11, 14.)  Here is yet another triable issue.  

In reply, Tan offers additional evidence that she maintained the same type of insurance for two 

decades and argues that the Wongs waived any defect in the insurance argument.  This 

evidence should have been provided in the moving papers, but even if it was considered it does 

not remove the triable issue here.   

Thus, there are triable issues as to whether the insurance clause was breached.  

Evidentiary Matters 

Tan’s Requests for Judicial Notice:  The Court takes judicial notice of exhibits A and C as those 

are court documents filed in other cases.  As to exhibit B, the Court will take judicial notice that 

this version of the lease was offered by Tan in the prior unlawful detainer proceeding.  The 
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request to take judicial notice of exhibit D is denied as unnecessary.  That document is already 

part of the Court’s file in this case. 

The Wongs’ Requests for Judicial Notice:  The Court Takes judicial notice of exhibits 1 and 2 as 

they were filed in another court case.  The request to take judicial notice of exhibits 3 to 8 are 

denied as unnecessary.  Those documents are already part of the Court’s file in this case.   

The Wongs’ objections to evidence are not referenced by number in the separate statement as 

required by CRC 3.1354(b).  In addition, the Wongs did not clarify which declaration from 

Parmenter they were objecting to, and it does not appear to be the Parmenter declaration 

submitted in support of this motion.  Finally, the matters discussed in the Wongs’ objections to 

evidence were not material to the Court’s ruling.  For these reasons, the Court declines to rule 

on the Wongs’ objections. 

 

The Court also notes that Tan’s motion papers do not comply with CRC 3.1110(f) and Local 

Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply 

with them as to any future filings.  Failure to do so may result in rejection or disregard of 

nonconforming papers. 

  

 4.  TIME:  9:00   CASE#: MSC17-00570 
CASE NAME: DE LA CRUZ VS. HCR MANORCARE 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCS. & PRIVILEGE LOG 
FILED BY VERONICA DE LA CRUZ, et al. 
* TENTATIVE RULING: * 
 
This case was routinely reassigned from Department 15 to Department 12.  It was overlooked, 
however, that Judge Treat recused himself in this case in September 2017.  Accordingly, the 
case will be reassigned now, and this motion will be rescheduled accordingly. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00661 
CASE NAME: QUEZON VS. MIJARES 
HEARING ON MOTION FOR ORDERS DISMISSING ACTION 
FILED BY CORAZON M. QUEZON 
* TENTATIVE RULING: * 
 
This is an essentially uncontested partition action, in which the property has been successfully 
sold and there is no dispute as to the parties’ shares in the proceeds.  Plaintiff moves for an 
order dismissing the action, dismissing the receiver, authorizing payment of attorney fees and 
costs out of the proceeds, and authorizing distribution of the proceeds in a specified fashion 
(including reimbursement to defendant Mijares of mortgage payments he made, if he presents 
proper documentation thereof). 
 
The motion is uncontested.  The Court has reviewed the motion and supporting papers, and 
finds them to be in order.  The motion is therefore granted in all respects.  Plaintiff should 
prepare an order and dismissal accordingly. 
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The motion leaves open only the question of what happens to the money set aside for 
Mr. Mijares’s reimbursements if he doesn’t or can’t document his payments.  However, since 
the lender presumably was paid in full out of the sale proceeds, it should be possible without 
great difficulty to confirm from the sale/escrow papers that the loan was current on payments 
at the time of sale.  (If that can’t be ascertained, perhaps an informal inquiry to Wells Fargo will 
clear it up.)  The Court authorizes plaintiff to reimburse Mr. Mijares on the basis of any 
reasonable form of confirmation.  Or, if it turns out that the payments were not made prior to 
sale, the amounts set aside for reimbursement of Mr. Mijares should instead be distributed in 
accordance with the parties’ ownership shares in the property. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-01709 
CASE NAME: WIND VS. SHANE 
HEARING ON MOTION FOR APPOINTMENT OF EXPERT 
FILED BY ANNA SHANE 
* TENTATIVE RULING: * 
 
The motion for a court-appointed expert is denied. 
 
Both parties’ briefs on this motion describe this as a contentious and expensive lawsuit, in which 
both sides are racking up large litigation expenses with money that could be better spent 
elsewhere.  The Court concurs in that description.  It is accurate, not least, because both sides 
pleaded claims that the Court then threw out on anti-SLAPP grounds. 
 
Defendant Shane, seeking the best way to resolve this impasse, proposes that the Court should 
appoint its own expert surveyor under Evidence Code § 730.  Each side has already obtained a 
professional boundary survey, but the two surveys reach different results.  Shane posits this as 
a “tie-breaker” survey. 
 
The problem is that a neutral survey is not certain to resolve anything.  Indeed, frankly, it is quite 
unlikely that it would have that result.  If the parties were prepared to stipulate that both will 
accept the results of a third, neutral survey, that would strike the Court as a very good way of 
resolving the issue.  But neither side is offering to do so.  And given the history of bitterness and 
over-aggressive tactics seen in this case so far, the Court has little to no optimism that a neutral 
survey would resolve anything.  Absent stipulation it would not be a “tie breaker”, because the 
Court will not be deciding this case at trial on the basis of two votes to one.  It will have to listen 
to the merits of each surveyor’s presentation and decide which one is right, as best it can.  
There is little likely value in adding a third surveyor witness to this mix. 
 
The Court notes the parties’ movement in the direction of ADR, which it endorses.  It adds the 
suggestion that perhaps a useful step might be to get the two surveyors to meet and talk face-
to-face.  Even if they do not come to agreement, they may be able to crystallize and clarify the 
particular differences of method or input that have led them to different results.  Such 
clarification can only be helpful both to the parties in settling the case, and to the Court in 
deciding it. 
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 7.  TIME:  9:00   CASE#: MSC18-00520 
CASE NAME: NELSON VS. ANDERSON 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY TIANNA NELSON 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera hearing as to grounds for withdrawal.  
Ms. Nelson is invited to attend if she wishes. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-01049 
CASE NAME: TIWARI VS. WING 
HEARING ON MOTION FOR ORDER TO DEEM MATTERS ADMITTED 
LED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
This matter was vacated. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-01350 
CASE NAME: ANDERSON VS. WELLS FARGO 
HEARING ON MOTION FOR RECONSIDERATION 
FILED BY ALAN K. ANDERSON, JUANITA F. ANDERSON 
* TENTATIVE RULING: * 
 
The Court treats this motion as one for relief under Code of Civil Procedure § 473(b).  
So considered, the motion is granted.  The Court’s ruling sustaining the demurrer without leave 
to amend, and the judgment entered thereon, are vacated.  Defendant is directed to resend its 
demurrer papers to plaintiffs’ counsel, by mail (unless another method such as e-mail is 
agreed).  Defendant’s demurrer is put back on calendar for April 19, 2019, at 9:00 a.m.  
Plaintiffs’ opposition is due on April 5.  Defendant’s reply, if any, is due on April 12. 
 
Plaintiffs file what they caption as a motion for reconsideration under Code of Civil Procedure 
§ 1008.  Considered as such, it cannot be granted because of the intervening entry of final 
judgment.  E.g., Safeco Ins. Co. v. Architectural Facades Unlimited (2006) 134 Cal.App.4th 
1477, 1482. 
 
The substance of plaintiffs’ motion, however, is really not a request for reconsideration based on 
new facts or law, but a request for relief from default.  Defendant’s counsel prudently recognizes 
this and addresses the motion on that basis. 
 
In a nutshell, plaintiffs’ counsel claims never to have received a copy of defendant’s demurrer 
papers.  Defendant filed a proper proof of service establishing that the papers were correctly 
mailed to plaintiffs’ counsel at his correct address, and it appears that defendant did nothing 
wrong.  Nevertheless, things do sometimes miscarry in the mail – perhaps more so in December 
than at other times.  And frankly, even if it were established that the demurrer was actually 
received but nevertheless thrown away unread through clerical error, the Court would still be 
inclined to grant relief so that plaintiffs’ position can be considered on its merits. 
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Compounding the problem, plaintiffs’ counsel learned of the demurrer hearing date (and, 
presumably, the tentative ruling) shortly before the hearing date, and notified defendant’s 
counsel that he would be calling in on CourtCall to apprise the Court of the problem of 
nonreceipt of the papers.  It appears that both sides’ attorneys were in fact on the CourtCall.  
The Court, however, had not been apprised that anyone was contesting the tentative; moreover, 
the Court was aware that no opposition to the demurrer had been filed.  For those reasons the 
Court was simply unaware that anyone was on the call as to this case, and so the call was 
terminated when all the cases known to be on calendar had been called.  That’s one of the risks 
of not notifying the Court, as is required by the tentative-ruling system.  However, the principal 
purpose of the notification requirements is to ensure that the opponent knows to show up – and 
that purpose was actually served by notice to opposing counsel. 
 

  

10.  TIME:  9:00   CASE#: MSC18-01350 
CASE NAME: ANDERSON VS. WELLS FARGO 
HEARING ON MOTION FOR RECONSIDERATION OF ORDER SUSTAINING DEMURRER 
FILED BY ALAN K. ANDERSON, JUANITA F. ANDERSON 
* TENTATIVE RULING: * 
 
This is a duplicate filing of the same motion as in Line 9. 
 

  

11.  TIME:  9:00   CASE#: MSC18-01382 
CASE NAME: CASSARA VS. HAUS 
HEARING ON PETITION FOR APPOINTMENT OF ARBITRATOR 
FILED BY ROBERT CAIN 
* TENTATIVE RULING: * 
 
This has been resolved by stipulation. 
 

  

12.  TIME:  9:00   CASE#: MSC18-01572 
CASE NAME: MOORE VS. WIRELESS BUYBACKS 
HEARING ON MOTION TO COMPEL WRITTEN DISCOVERY RESPONSES 
FILED BY VICTORIA MOORE 
* TENTATIVE RULING: * 
 
Plaintiff moves to compel defendants to provide various forms of discovery.  The motion is 
granted only to the extent of awarding sanctions of $500, payable by defendants to plaintiff’s 
counsel within 30 days.  In all other respects it is dropped from calendar as moot, at least 
for now. 
 
The motion was brought because defendants had served no responses to various forms of 
discovery requests served by plaintiff.  Defendants now represent that they have served 
responses, albeit belatedly.  The Court has no way of knowing what deficiencies, if any, plaintiff 
may think those responses present, including assertedly untimely reliance on objections.  
If there are any such asserted deficiencies, however, they are not presented on this motion.  
Instead, they must be discussed in the usual meet-and-confer, and if necessary, must be taken 
to a Discovery Facilitator, before any further motion to compel would be entertained. 
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That leaves sanctions.  The Court awards limited sanctions because defendants’ complete 
failure of timely response made it necessary for plaintiff to file this motion, and it is doubtful that 
any responses would have been provided by now but for the motion.  The Court understands 
defendants’ point that they had a potentially dispositive – and by no means frivolous – demurrer 
on file (Line 13), and it made sense to defer the expense and work of substantial discovery until 
it was known whether the lawsuit would survive today’s demurrer.  Simply failing to provide any 
responses, however, is not the proper way to go about that. 

  

13.  TIME:  9:00   CASE#: MSC18-01572 
CASE NAME: MOORE VS. WIRELESS BUYBACKS 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY WIRELESS BUYBACKS, LLC, BRENDAN SKELLY 
* TENTATIVE RULING: * 
 
Wireless Buybacks’ demurrer to the second amended complaint (SAC) of plaintiff Victoria Moore 

is overruled in part and sustained in part with leave to amend.  Any amended pleading shall 

be filed and served on or before April 5, 2019.  If plaintiff elects not to file a third amended 

complaint, defendants’ answer will be due two weeks after that date. 

 

The first cause of action alleges that Wireless Buybacks failed to defend John Snyder, and 

later plaintiff as his successor, in the Sprint Action.  The Court is now in a better position to 

assess this argument, after defendants belatedly provided a copy of the original Sprint complaint 

(although the Court notes that neither side has provided Sprint’s first amended complaint).  

The demurrer to this cause of action is overruled. 

 

Defendants’ demurrer theory is easily stated.  Plaintiff asserts that Western Buybacks owed a 

defense to Snyder in the Sprint case because Snyder was sued for alleged actions during his 

time as an employee of Wireless Buybacks.  Defendants reason that during any time period 

when Snyder was not a Wireless Buybacks employee, the company owed him no obligation of 

defense.  And Sprint cannot have been suing Snyder for conspiring with Wireless Buybacks 

during any time period when Snyder was a Wireless Buybacks employee, because (as the 

SAC itself acknowledges) it is settled law that employees in their official capacities cannot 

conspire with their employers.  (Zumbrun v. University of Southern California (1972) 25 

Cal.App.3d 1, 12.) 

 

There are two flaws in defendants’ theory.  First, just because Sprint could not have asserted a 

legally valid conspiracy claim against Snyder during his employment, does not prove that Sprint 

was not in fact asserting such a claim, whether legally valid or not.  Plaintiffs assert legally 

deficient claims all the time – and whether valid or invalid, if they rest on allegations of actions 

taken by an employee acting for his employer, there may be a legal duty on the employer to 

defend the employee. 

 

Here, it is true that the detailed factual allegations of the Sprint complaint focused mainly on 

alleged actions of Snyder during 2011-12, at which time Snyder was not a Wireless Buybacks 

employee.  But the Sprint complaint was not chronologically limited to that time.  On the 

contrary, it expressly alleged (for example) that “[c]urrently, Defendants are working with co-

conspirators Wireless Buybacks, LLC and Brendan Skelly to unlawfully resell brand new Sprint 
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Phones” (Sprint Complaint, ¶ 64).  “Currently” meant June 2015, when the complaint was filed, 

and when Snyder was employed at Wireless Buybacks. 

 

And second, defendants’ argument tacitly assumes that the only claims Sprint was asserting 

against Snyder all rested on a theory of alleged conspiracy between Snyder and Wireless 

Buybacks.  That is manifestly not so; the Sprint complaint contained a good many claims that 

had nothing to do with conspiracy.  To take the most obvious example, Sprint sued Snyder for 

fraud, alleging that directly or through third parties he made fraudulent representations to Sprint 

about phone purchases.  A fraud theory need not have entailed any conspiracy between Snyder 

and his employer as part of the cause of action.  Suppose a complaint alleged that an employed 

salesperson made a fraudulent sales pitch that his employer’s product would cure cancer and 

bring about world peace.  The salesperson could be personally liable for committing such a 

fraud, notwithstanding that he was doing so on behalf of his employer – and whether or not he 

could be said to have “conspired” with the employer to commit the fraud.  The rule that 

employees can’t conspire with employers would do nothing to disprove that the employee was 

being sued for actions within the scope of his employment, and hence the employer might be on 

the hook to defend the employee. 

 

Plaintiff’s second cause of action for promissory estoppel is an entirely new claim:  Wireless 

Buybacks terminated Snyder on or about March 1, 2016, but promised to hire him back in three 

months.  If this were an oral promise, the cause of action is barred by the two-year statute of 

limitations, this case having been filed on August 2, 2018.  (See Code of Civil Procedure 

§ 339(1).)  Plaintiff concedes demurrability on this ground, but says she can allege emails and 

text messages bringing the claim within the four-year statute for promises in writing.  The 

demurrer is sustained with leave to amend for plaintiff to so allege. 

Defendants raise a second argument for demurrer to this claim, that it does not sufficiently 

allege detrimental reliance.  Plaintiff may or may not want to beef up her allegations in this 

respect, but the Court does not regard this as a demurrable defect in the SAC.  Plaintiff alleges 

that Snyder relied on the promise of rehiring by not seeking other employment.  That is not 

insufficient as a matter of law.  (Smith v. City and County of San Francisco (1990) 225 

Cal.App.3d 38, 48; Youngman v. Nevada Irrigation Dist. (1969) 70 Cal.2d 240, 249.  Compare 

Restatement 2d of Contracts, § 90 (1981) [cited in Smith], Illustration 4 [“A has been employed 

by B for 40 years. B promises to pay A a pension of $ 200 per month when A retires.  A retires 

and forbears to work elsewhere for several years while B pays the pension.  B's promise is 

binding.”].)  Perhaps it would be a viable trial defense to show, for example, that the employee 

was hopelessly unemployable, so that any reliance was not detrimental; but that is hardly shown 

on the face of the SAC. 

 

  

14.  TIME:  9:00   CASE#: MSC18-01812 
CASE NAME: NEFF VS. CITY OF BRENTWOOD 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY CITY OF BRENTWOOD 
* TENTATIVE RULING: * 
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Most of defendant’s motion to strike is mooted by the Court’s ruling on the City’s demurrer 

(Line 15). 

In light of that ruling, all items in the First Amended Complaint’s prayer for relief are stricken 

except items 7 and 8, the only prayers that could possibly pertain to plaintiff’s single surviving 

cause of action under the Public Records Act.  Moreover, the references in item 8 to “actual and 

statutory damages” are stricken, as no such relief is available under that statute. 

Plaintiff’s verification, and his belatedly filed amended verification, are stricken for the reasons 

identified in the City’s reply brief.  If plaintiff wanted to rest on a verified pleading, he would have 

to clean up his allegations somewhat.  If this is important to him, he may seek leave to amend 

for that sole and limited purpose.  Otherwise, the City may treat the FAC as unverified. 

 

  

15.  TIME:  9:00   CASE#: MSC18-01812 
CASE NAME: NEFF VS. CITY OF BRENTWOOD 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CITY OF BRENTWOOD 
* TENTATIVE RULING: * 
 
Defendant City demurs to all causes of action in the first amended complaint (FAC) except the 

Sixth (Public Records Act).  The demurrer is sustained without leave to amend.  Defendant 

must file and serve its answer to the surviving portion of the FAC within two weeks. 

These causes of action are for negligence, nuisance, trespass, inverse condemnation, and 

injunctive relief.  There are a number of important flaws in these causes of action, both 

individually and collectively – starting with plaintiff’s entire disregard for the rules of pleading 

claims against public entities, and for the statutory limits on the availability of such claims.  The 

Court need not address each cause of action or each defect separately, however, for there is a 

single dispositive principle that shows not only that all five causes of action fail as pleaded, but 

also that there is no prospect for how they might be rescued by amendment. 

Though these five actions all have distinct pleading requirements, the factual allegations 

underlying them are the same:  that ground squirrels originating on the City’s undeveloped 

property have entered his property and caused damage.  (The FAC doesn’t identify what City 

property it’s talking about, but from plaintiff’s (improperly filed) declaration, it appears to be the 

road shoulder immediately adjacent to plaintiff’s property and not discernably separated from it.)  

The causes of action thus all encounter the same foundational issue: a public entity is not liable 

for the actions of wild animals.  (E.g., Arroyo v. State of California (1995) 34 Cal.App.4th 755; 

Citizens for Odor Nuisance Abatement v. City of San Diego (2017) 8 Cal.App.5th 350; Butler v. 

City of Palos Verdes Estates (2005) 135 Cal.App.4th 174; Moerman v. State of California (1993) 

17 Cal.App.4th 452.) 

In Arroyo, the plaintiff sued the state on nuisance and negligence theories over a mountain lion’s 

mauling of his son, alleging that state law protecting mountain lions led to a dangerously 

overabundant population.  (34 Cal.App.4th at 760.)  The state’s demurrer against him on the 

basis of Government Code § 831.2 was sustained without leave to amend and this action was 

affirmed on appeal.  (Ibid.)  Section 831.2 provides that a public entity is not liable for injury 

caused by a natural condition of any unimproved public property.  Wild animals are part of the 
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natural condition of unimproved property.  (Id. at 762.)  Legislative action to protect mountain 

lions at most merely restored a natural condition rather than create an artificial condition and did 

not create liability.  (Id. at 764.) 

Citizens concerned a sea lion colony that surged in population as the ground squirrel colony in 

the instant case has allegedly done.  A citizen action group sued the City of San Diego on a 

nuisance theory over the foul odors emanating from the growing colony’s accumulated 

excrement.  (8 Cal.App.5th at 352.)  The City’s motion for summary judgment was granted and 

affirmed on appeal.  (Ibid.)  The critical question of public nuisance liability is whether the 

defendant created or assisted in the creation of the nuisance.  (Id. at 359, citing Melton v. 

Boustred (2010) 183 Cal.App.4th 521, 542.)  Though the defendant City had erected a fence to 

protect the sea lions’ preferred cove, no causal nexus was shown establishing that the fence 

and not natural dynamics caused “exponential” sea lion population growth.  (Id. at 363.) 

In the instant case the alleged damage to Plaintiff begins and ends with the actions of wild 

animals coming from undeveloped public entity property, wherever exactly that property may be.  

Defendant City of Brentwood is not alleged to have taken any action to create or assist the 

creation of the ground squirrel colony, nor is it alleged that the colony has reached an artificially 

inflated size as opposed to a natural state. 

If plaintiff contests this tentative to seek leave to amend, he should come to the hearing 

prepared to address with specificity how he proposes to amend, and why it would be 

legally viable – in terms not only of the above principle, but also of other legal points raised 

in the demurrer. 

 

The Court also notes that the FAC and other papers filed by plaintiff do not comply with CRC 
3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review 
these rules and comply with them as to any future filings.  Failure to do so may result in rejection 
or disregard of nonconforming papers. 

 

  

16.  TIME:  9:00   CASE#: MSC18-02000 
CASE NAME: CARPENTER VS. NORIEGA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MICHELLE NORIEGA 
* TENTATIVE RULING: * 
 
See Line 17. 
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17.  TIME:  9:00   CASE#: MSC18-02000 
CASE NAME: CARPENTER VS. NORIEGA 
HEARING ON OSC RE: WHY THIS CASE WAS OPENED IN LIEU OF AN 
ENFORCEMENT MOTION IN THE EXISTING FAMILY LAW CASE 
* TENTATIVE RULING: * 
 
The gravamen of the complaint in this case is plaintiff’s request for a civil money judgment for 
alleged violation of a family-law judgment.  Indeed, the Court notes that this complaint was filed 
on the exact same day as a hearing on related contentions in the family-law department.  This is 
a pretty transparent effort at judge-shopping.  And even if it weren’t, the proper way to seek 
enforcement of a family-law judgment is to seek that remedy in the family-law case. 
 
Accordingly, this civil action is dismissed, with costs to defendant. 
 

  

18.  TIME:  9:00   CASE#: MSC18-02286 
CASE NAME: BLOXSOM VS. BULLWINKEL 
HEARING ON MOTION TO STRIKE ANSWER 
FILED BY DONALD P. BLOXSOM 
* TENTATIVE RULING: * 
 
Plaintiff demurs to defendant’s answer on the sole ground that it was unverified.  The demurrer 
is overruled, for failure to comply with the requirement of Code of Civil Procedure § 430.41(c) 
that counsel must meet and confer before filing a demurrer.  Indeed, given that defendant filed a 
verification as soon as counsel received this demurrer and motion to strike, this is an unusually 
good illustration of how meet-and-confer would have solved the problem. 
 

  

19.  TIME:  9:00   CASE#: MSC18-02286 
CASE NAME: BLOXSOM VS. BULLWINKEL 
HEARING ON DEMURRER TO ANSWER 
FILED BY DONALD P. BLOXSOM 
* TENTATIVE RULING: * 
 
The motion to strike is denied for the reasons stated in Line 18. 
 

  

20.  TIME:  9:00   CASE#: MSC18-02370 
CASE NAME: TURNER VS. WEBER 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BEST PROPERTY MANAGEMENT, et al. 
* TENTATIVE RULING: * 
 
Defendants demur to plaintiff’s verified complaint.  The demurrer is continued to March 29, 
2019. 
 
No opposition has been filed.  In its ruling of March 1 (denying plaintiff’s motion for preliminary 
injunction), the Court directed defendants to see to it immediately that plaintiff had a full copy of 
the demurrer papers, and expressly apprised plaintiff that any opposition to the demurrer must 
be filed and served by March 9. 
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Plaintiff appeared on March 20 with an ex parte application for a month’s continuance, asserting 
that defendants did not timely comply with the direction to provide the demurrer papers to him, 
and he did not actually receive them until March 11.  The ex parte was not granted for a number 
of reasons, starting with inadequate proof of proper notice to defendants.  Nevertheless, the 
Court considers it the better part of valor to give plaintiff an opportunity to respond.  He was 
informed at his ex parte appearance that he could have until next Wednesday, March 27, to file 
and serve an opposition.  He should serve any such opposition papers by e-mail, fax, or same-
day delivery, and should drop off a courtesy copy for the Court. 
 

  

21.  TIME:  9:00   CASE#: MSC18-02370 
CASE NAME: TURNER VS. WEBER 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY BEST PROPERTY MANAGEMENT, et al. 
* TENTATIVE RULING: * 
 
Continued to March 29 (see Line 20). 
 

  

22.  TIME:  9:00   CASE#: MSD15-00468 
CASE NAME: MICHELLE NORIEGA-CARPENTER  VS.  KERRY CARPENTER 
SPECIALLY SET HEARING ON: RELATED CASE C18-02000 
SET BY DEPT. 12 
* TENTATIVE RULING: * 
 
See Line 17. 
 

  

23.  TIME:  9:00   CASE#: MSN19-0230 
CASE NAME: RE M. ALLEN SR. 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
The matter is continued for three weeks, to April 12, to allow the payee time to consult with an 

independent attorney.  Pursuant to Insurance Code § 10139.5(h), if the payee consults an 

independent attorney, accountant, or actuary, the transferee will pay the fee (up to $1,500) for 

such independent counsel.  The payee is advised to consult with an independent attorney as to 

whether this is a favorable and appropriate deal.  The Court understands that the payee has 

chosen not to consult independent counsel on his own, but it is not clear that the payee was 

aware that this is available at no cost to himself.  Counsel may be able to identify a better 

economic deal opportunity. 

An attorney can be located through the lawyer referral service of the Contra Costa County Bar 
Association, (925) 825-5700. 
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24.  TIME:  9:00   CASE#: MSN19-0232 
CASE NAME: BAYVIEW BUILDERS, INC. VS. GREEN VALLEY STRUCTURAL 
HEARING ON PETITION FOR ORDER COMPELLING ARBITRATION 
FILED BY BAYVIEW BUILDERS, INC. 
* TENTATIVE RULING: * 
 
Defendant filed a challenge to Judge Treat under Code of Civil Procedure § 170.6.  The 
challenge was initially rejected as untimely.  On closer review, however, the Court determines 
that that rejection was erroneous, and the challenge was timely filed.  It is accordingly now 
accepted.  This matter will be reassigned by the Supervising Judge, and the petition will be set 
for hearing in the reassigned department. 
 

  

25.  TIME:  9:01   CASE#: MSC17-01167 
CASE NAME: JONES VS. TZEN-WEN 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY JAMES TSAY, SUPING TSAY 
* TENTATIVE RULING: * 
 
The motion for determination of good-faith settlement is granted. 
 

  

26.  TIME: 10:00   CASE#: MSC15-00439 
CASE NAME: ZAKHEIM VS. CHANG 
SPECIAL SET HEARING ON: SETTLEMENT CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Parties and counsel to appear at 10:00 for settlement conference. 
 

 

 


